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CURRENT TOPICS 


The High Court of Parliament 


THE authority of the High Court of Parliament to penalise 
any citizen for contempt of Parliament in refusing to answer 
questions put by the Committee of Privileges has now been 
amply and characteristically re-asserted by calling the 
editor and political correspondent of a London evening 
newspaper to the Bar of the House and receiving their humble 
apologies. A motion that in the circumstances it was not 
necessary to proceed in the matter was agreed to. The interest 
in the matter from the point of view of solicitors is that it has 
provided the clearest possible instance of a case in which the 
House might not consider itself bound by any legal privileges. 
It might be seldom, if ever, that a solicitor would be called 
before the Committee of Privileges to answer questions 
concerning confidential disclosures made to him by his client 
in the course of the solicitor’s professional duty, but it is 
clear that if the Committee required a solicitor to answer such 
questions, he would be guilty of a contempt of Parliament 
if he refused. The difficulty may at present seem to be no 
more than academic, and even in the improbable event of a 
case arising affecting a solicitor’s duty to his client, it may be 
assumed that the Committee would not be lacking in tact, 
nor the House in sympathy and leniency. Nevertheless, 
it is as well that solicitors, among others, should appreciate 
the seriousness of the position, for as Mr. Morrison pointed 
out, the penalties are to commit, expel, censure, reprimand 
and admonish. The last time the procedure was enacted 
was in 1897, and it is not surprising that until the present case 
there was so little public knowledge of this particular form 
of contempt. 


Delegated Legislation and the Recess 


A SITUATION of some interest to students of constitutional 
law has been created by the decision of the House of Lords 
to adjourn for a summer recess of much shorter duration 
than that fixed for the House of Commons. Many statutes 
providing for delegated legislation enact that orders, etc., 
made thereunder are to be laid before Parliament as soon as 
may be after they are made and may then be annulled by 
resolution of either House within forty days, with a proviso 
that in calculating the forty days no account is to be taken 
of any time during which both Houses are adjourned for more 
than four days (and therefore, by inference, that time will 
continue to run if one House is sitting and is not adjourned 
for more than four days). Pointing this out in a letter to 
The Times of 18th August, Mr. J. Boyp-CArPENTER, M.P., 
demonstrates that in the case of an order laid on, say, 
6th August, and not debated before the adjournment of both 
Houses on 13th August, resumption by the Lords on 
9th September and a twice-weekly sitting thereafter would 
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result in the expiration of the forty days on 2nd October, 
thus depriving the House of Commons of the power to annul 
the order, if present arrangements for resumption on 
20th October were adhered to. It may be observed that 
since the Supplies and Services (Extended Purposes) Act, 
1947—to which provisions of this nature apply—did not 
receive the Royal Assent until 13th August, this difficulty 
does not appear to arise in relation to orders under that Act 
(though it was explicitly in order to examine such orders 
that the Lords decided to reassemble on 9th September). 
It is certainly hard to see how an order made since that 
date could be duly laid before Parliament within the meaning 
of the Act at a time when one or both Houses stood adjourned, 
and the Lord Chancellor’s categorical statement that in these 
circumstances an order could only be debated, and_ not 
prayed against, appears unchallengeable. But it is difficult 
to disagree with Mr. Boyd-Carpenter’s contention that 
responsibility lies on the Government to take any measures 
necessary to maintain or restore the powers of the House of 
Commons over subordinate legislation. 


Criminal Appeals to the Judicial Committee 

GENERAL satisfaction will be felt with the statement by 
the SECRETARY OF STATE FOR THE COLONIES, in the House of 
Commons on 11th August, that steps can be taken to avoid, 
for the future, such delays as occurred in the recent Gold 
Coast case in connection with appeals to the Judicial Com- 
mittee of the Privy Council. It appears that executive 
rules have been made within the last two or three years by 
Colonial Governors fixing a time within which the various 
steps must be taken, both in the colony and here, leading up 
to the lodging of the petition. The delay in the Gold Coast 
appeal in the first instance was caused by the fact that when 
the case began these executive rules had not yet been made. 
The procedure is that the accused have three weeks in which 
to furnish proof to the governor that they have sent the 
necessary instructions to solicitors in this country. The 
Colonial Secretary said that he would then fix a date, usually 
one month after arrival of the papers in this country, within 
which the accused’s advisers must lodge the petition with the 
Judicial Committee, which would then hear it without delay. 
The prerogative of mercy was expressly delegated to the 
Colonial Governor by letters patent or Order in Council, 
but the prerogative was not thereby empty, and if a petition 
was presented to His Majesty the Colonial Secretary would 
advise His Majesty. In an exceptional case where there was 
an indication that a miscarriage of justice had occurred, the 
Colonial Secretary would communicate with the Governor, 
who would make any necessary further investigations, and 
if there was any real doubt he would not proceed with the 
carrying out of the sentence. 
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Prison Administration: 1942-44 


A DOCUMENT the value of which to criminologists and 
lawyers it would be impossible to exaggerate has just been 
published by H.M. Stationery Office. It is the report of the 
Commissioners of Prisons and Directors of Convict Prisons 
for the years 1942-44 (price 2s. 6d.). Statistics for the years 
1939-41 were contained in a previous report, and it is proposed 
soon to resume the practice of annual publication. ‘The daily 


average prison population figures are among the more 
significant statistics contained in the report. In 1938 they 
were 10,388 ; 1939, 9,580; 1940, 7,836; 1941, 9,471; 1942, 


11,092; 1943, 11,357; and 1944, 11,403. Shadows of the 
post-war increase in crime were being cast as early as 1942. 
There was at the same time a steady increase in the proportion 
of longer sentences from 19 per cent. in 1939 to 32 per cent. 
in 1943. The most interesting of all the many statistical 
tables contained in the report is that showing the principal 
offences for which prisoners were received on conviction. 
Murder, manslaughter and wounding offences numbered 611 
in 1938, 576 in 1942, and 665 in 1943. Burglary, house- 
breaking, etc., which numbered 2,524 in 1938 and 2,557 in 
1942, crept up to 2,740 in 1943; larceny and kindred offences, 
including robbery and receiving, jumped from 10,722 in 
1938 to 15,478 in 1942, but later dropped to 14,499. An 
extraordinary drop in receptions for convictions of drunken- 
ness was shown from 6,621 in 1938 to 1,769 in 1942, 
and 1,692 in 1943. Convictions for begging and sleeping 
out were more than halved, from 1,341 in 1938 to 505 in 1942 
and 541 in 1943. Bigamy offences among men, receptions 
for which numbered 91 in 1939, steeply rose to 234 in 1941, 
381 in 1942 and 431 in 1943. Among women the number 
of bigamy cases rose from 19 in 1939 to 31 in 1941, 61 in 1942 
and 84 in 1943. Besides its wealth of statistical information, 
the report covers such varied subjects as penal servitude, 
preventive detention, training, moral and mental welfare 
and after-care of prisoners, Borstal training, and health and 
hygiene. 
Crime Detection and Prevention 

THE apparent increase in the amount of undetected crime 
during the last few years has given genuine cause for anxiety 
to ordinary members of the public. Doubts have been felt 
and expressed as to the adequacy of the police force to 
maintain the degree of law and order to which we were 
accustomed before the war. Although the strength of the 
police of England and Wales was 61,220 at the beginning of 
1946, against 60,244 in 1939, the Report for 1946 of H.M. 
Inspectors of Constabulary for Counties and Boroughs of 
England and Wales, published on 12th August, discloses 
that the 1939 figure was made up entirely of regular officers 
while the 1946 figure included police war reserve and first 
police reserve, who will largely disappear as soon as freedom 
to resign is restored. The report states that prevention and 
detection of crime remain “objective No.1” of the police forces, 
* but notes a number of obstacles to this. The whereabouts 
‘of many of the older criminals are not known because of 
changes brought about by the war. A younger group are 
now active. The scarcity of goods, the readiness with which 
they can be disposed of at high prices and the tendency of 
many members of the public to have in their houses large 
sums of money and valuables are given as causes of the 
increase in crime. It is good to learn that scientific methods 
of crime detection, such as the use of maps and records to 
show the movement and prevalence of different types of crime 
from district to district, as demonstrated to the Press on 
12th August, are constantly being devised. For the present, 
adaptation of the available force to existing circumstances, 
together with the increased application of scientific methods, 
must provide our main hope of successfully reducing the 
volume of crime. 


New Matrimonial Causes Rules 
As foreshadowed by the ATTORNEY-GENERAL in a 
Parliamentary reply some weeks ago (ante, p. 357), further 
amendments to the Matrimonial Causes Rules, to take effect 
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on 1st October, are published as we go to press: S.R. & O., 
1947, No. 1757. In the main the changes appear to be 
confined to matters of detail and to the correction of errors 
in the new principal rules which came into force on 1st May, 
1947, but considerable amendments are made to r. 64. 
relating to infants and persons of unsound mind. The 
appointment of the Official Solicitor as guardian ad litem 
to a respondent or intervener of unsound mind will again 
in future require the Official Solicitor’s consent, and where 
he has not so consented documents will in general be served 
on the person under whose care the respondent or intervener 
is, as was the case before the 1947 rules. Simultaneously 
with these amending rules the R.S.C. (No. 4), 1947 (S.R. & O., 
1947, No. 1756), have been published and come into operation 
on Ist October. They contain, inter alia, a new rule 8A to 
Order 58, dealing specifically with appeals against decrees nisi 
of divorce and nullity. The text of these rules will be published 
in our next issue. 


Requisitions as to Controlled Tenancies 


SoLiciTors are advised by the Council of The Law Society 
in the July issue of the Law Society's Gazette that any 
condition of sale limiting the right of a purchaser to make 
requisitions or objections concerning the terms of any tenancy 
subject to which property is being sold, the standard rents of 
controlled tenancies and the observance of the provisions of 
the Rent Acts, is prima facie objectionable and should not be 
inserted as a matter of common form. The Council observe 
that it may be argued that an inquiry of the nature indicated 
is not a requisition on title, but they hold the view that a 
purchaser is closely concerned to know what obligations he 
is taking over and, indeed, where the Rent Acts apply, to 
have such information as is necessary to enable him to avoid 
the liability that he might otherwise incur by an unwitting 
infringement of the provisions of the Act. An inquiry at 
some stage on these matters, the Council state, is reasonable, 
and if it is not raised by way of a preliminary inquiry before 
contract, a limiting condition of the kind described should not 
be inserted. The position of vendors of real estate is now- 
adays one of advantage, and it is quite clear that the Council 
are right in protesting against the inclusion of such a condition 
in a contract of sale which to some extent deprives the 
purchaser of his right in a contract uberrimae fidet to the full 
disclosure of material facts to which he is by law entitled. 


Office Organisation in the Law 


“You cannot find it in a book; you can only learn it 
through practice.’’ How familiar that sounds to the young 
solicitor at the threshhold of his profession, and how often it 
is borne out by his later experience, either through beginner’s 
luck in steering around pitfalls, or bad luck in falling into them. 
Yet the fact that it is not in a book may be the fault of those 
who write books, for every now and then someone with a world 
of experience on a particular subject writes a book about it, 
and everyone wonders why it was not done before. Such 
a book will be one which Mr. R. HEBER-SMITH is writing in 
instalments for the American Bar Association Journal and 
which will be published in parts. We are indebted to the Law 
Institute Journal of Victoria and Queensland for 1st July, 1947, 
for the first part, which comprises a series of talks to the 
Association on Law Office Organisation. English lawyers 
can learn much from it. Apart from the fact that it stresses 
the importance of such well-known time-saving devices as 
specialisation, the central location of an office and the 
assigning of a personal secretary to each working member 
of the firm (there seems to be no shortage of secretaries in 
the U.S.A.), the book will introduce some readers to the 
application of an efficient system of costing to each job that 
goes through the office, worked together with the New Case 
Report, a form of which is suggested, showing a rough 
pre-estimate of the cost. The most interesting feature of all 
the suggestions is the “ firm meeting,”’ which takes place once 
a week for an hour or two on some evening, when every case is 
discussed, as well as the charges that are to be made. It is 
here that the system of time sheets becomes useful, as it is 
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ESTATE 


Estate Duties will claim a percentage of what 

they leave behind, nor is it generally realised that 

this Estate levy must be paid in cash within six 
months of death, interest at the rate of two per cent. 
per annum being charged for every day’s delay begin- 
ning from the day of death. 


It is a commitment from which none can escape. It 
is a liability which may arise at a time when assets are 
not easily convertible into cash and quite possibly may 
cause extreme inconvenience and difficulty to Executors 
and Administrators, necessitating the immediate sale of 
investments, property or other securities on unfavourable 
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DUTIES 


markets which would entail serious loss to beneficiaries. 


To make certain that a liquid fund of sufficient 
amount is readily available an Estate Duty Policy 
should be effected. Earmarked for this particular 
purpose the proceeds can be applied immediately on 
proof of death without waiting for the grant of Probate. 

The cost of such a policy is moderate and premiums 
are eligible for Income Tax rebate according to 
the present regulations. The earmarking of a policy 
for Estate Duties does not prevent the assured dealing 
with the policy in any other manner he may desire 
during his lifetime. Full particulars will be sent on 
request. 
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also later, should the client query the size of a bill. The 
idea of elaborately organising time in this way may seem 
repellent to some old-fashioned lawyers, but without some 
organisation there is immense waste. Work comes unevenly 
in “ bunches,” and one member of a firm gets more than 
another. It may be impossible to charge a client accurately 
for “lying awake thinking of your case,” but that is no 
reason why an attempt should not be made, in the lawyer’s 
interest and in the interests of the community, to reduce 
office costs by the introduction of business-like methods. 


Office Accommodation 

“ RACKET” is a mild word to describe the traffic that has 
been carried on in business premises and office accommodation 
since the end of the war. Mr. SKEFFINGTON earned the 
gratitude of tenants everywhere for his cogent analysis of 
the present situation and his constructive proposals to meet 
it, when he raised the subject on the adjournment of the 
House of Commons on 13th August. He gave illustrations of 
how greatly increased rents, demands for fantastic premiums 
and insecurity of tenure were driving many small enterprises 
out of business—and, we would add, discouraging many 
professional persons, including solicitors, from commencing 
independent practices. His proposals included the considera- 
tion of methods of freezing rents, and the extension of the 
action of rent control tribunals in certain circumstances to 
cover office accommodation. He also suggested that un- 
usable buildings might be made usable at a small cost in 
labour and materials. Another of his proposals was that 
prefabricated buildings might be erected on bombed sites and 
these sites taken over under the Town and Country Planning 
Acts for the Board of Trade. Mr. BELCHER, replying for the 
Board of Trade, was sympathetic, but held out no hope that 
existing premises could be adapted. He promised, however, 
to look into the question of taking over bombed sites for 
prefabricated offices, as well as to use the utmost endeavour 
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to see if it was possible to adopt all or any of the suggestions 
made. Every solicitor has had experience of the sort of 
handicaps to which small manufacturers and traders are 
subjected nowadays in this respect, and many solicitors have 
personal experience of the difficulties of the shortage of office 
accommodation. This should be considered an urgent problem 
and one for early and effective action. 


Notifications to Motor Insurers’ Bureau 


AN important recommendation affecting solicitors acting 
for plaintiffs in running-down actions is made by the Council 
of The Law Society in the July issue of the Law Society's 
Gazette. It will be recalled that an agreement was made on 
17th June, 1946, between the Minister of Transport and the 
Motor Insurers’ Bureau under which the Bureau arranged 
to pay to successful plaintiffs the whole or part of a judgment 
for damages and costs in such cases where the defendant, for 
one reason or another, was not insured against third-party 
risks. Under that agreement it is a condition precedent of 
recovery against the Bureau that notice of the proceedings 
shall have been given to the Bureau either before or within 
twenty-one days after their commencement. The Council of 
The Law Society recommends that solicitors for plaintiffs in 
running-down actions should make it their practice to give 
immediate notice to the Bureau, whose address is 60, Watling 
Street, London, E.C.4, of their intention to institute 
proceedings in any case where there is the least doubt whether 
the defendant is effectively covered by insurance under the 
Road Traffic Act, 1930. In the initial stages, when instructions 
have just been received, there is very little material on which 
even a doubt can be formulated, and probably the wisest 
course will be to inquire of the insurance company concerned, 
as soon as their name has been ascertained from the 
proposed defendant, whether they are satisfied that th 
defendant is covered by his policy with them against the 
relevant risk. 


BANKRUPTCY NOTICES AND COSTS 


Ir, within seven days of the service on him of a bankruptcy 
notice, a debtor discharges the amount of the judgment debt 
specified in it, he is under no liability to the judgment creditor 
for the costs of the issue and service of that notice. Where 
the judgment is for a sum that does not greatly exceed £50, 
these costs may amount to a not inconsiderable percentage 
of the debt. Normally, they include the solicitor’s profit 
costs, the court fee on issue and agent’s mileage charge for 
service. In special cases, they may include further court 
fees and costs on applications to extend the time for service 
or for substituted service. Nevertheless, however dispropor- 
tionate they may be, there is no provision in the Bankruptcy 
Act, 1914, or in the Bankruptcy Rules, 1915, throwing these 
costs on the debtor provided he discharges the judgment 
debt within the time limited by the bankruptcy notice. 

If, however, the debtor does not comply with the 
bankruptcy notice and the creditor subsequently obtains a 
receiving order, founded on the resulting act of bankruptcy, 
then the creditor is entitled to the costs of the bankruptcy 
notice as part of the petitioning creditor’s costs. Express 
authority for this is to be found in Bankruptcy Rule 187 (1), 
the latter part of which provides that ‘‘ when a receiving 
order is made on a creditor’s petition, the costs of the 
petitioning creditor (including the costs of the bankruptcy 
notice (if any) issued by him) shall be taxed and be payable 
out of the estate.” 

The illustrations just given are of the most usual types of 
cases where the debtor either complies with the bankruptcy 
notice within the prescribed time, or on the other hand, 
completely ignores it and allows a receiving order to be made 
against him. Occasionally, however, an intermediate type 
of case arises where the debtor tenders his debt to the creditor 
after the period allowed by the bankruptcy notice has expired 
and before a receiving order has been made. It is the purpose 
of this article to examine the question whether, in such 


circumstances, the creditor is entitled to the costs of the 
bankruptcy notice and of any subsequent proceedings. 

Re Gentry {1910} 1 K.B. 825 is authority for the proposition 
that a creditor is under no obligation to accept a debt tendered 
to him after the presentation of the petition. The facts 
were somewhat complicated, but for present purposes may 
be summarised thus: Five creditors joined in a petition for 
an aggregate sum of just over £50. On the hearing of the 
petition, the debtor disputed two of the debts. Thereupon, 
the registrar stayed the proceedings under s. 7 (5) of the 
Bankruptcy Act, 1883 (now replaced by s. 5 (5) of the 
Bankruptcy Act, 1914), to enable the two debts to be estab- 
lished by trial in separate actions, and required the debtor 
and two sureties to give security for payment of any debts 
which might be so established. County court plaints were 
issued in respect of the two debts. The debtor immediately 
paid into court the amount of one debt and the costs. The 
claim for the other debt went to trial and the debtor paid into 
court a sum which satisfied the ensuing judgment for the 
creditor. If the two creditors had taken these sums out of 
court, the aggregate debt due to the other three creditors 
would have been less than {50. They did not, however, 
withdraw the money from court and the registrar, on the 
adjourned hearing of the petition, made a receiving order. 
The Divisional Court, to which the debtor appealed, allowed 
his appeal, but the Court of Appeal reversed that decision 
and restored the receiving order. In doing so, Cozens-Hardy, 
M.R., said that it was established by abundant authority 
that a petitioning creditor is not bound to accept a tender 
from the debtor of the debt in respect of which he petitions. 
By accepting it, a creditor would run the risk of having to 
pay it back if bankruptcy followed in respect of the same 
act of bankruptcy upon the subsequent petition of another 
creditor. The position was no different where the debt had 
been paid into court, for there was no duty upon the creditor 
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to take the money out of court. Accordingly, the two 
creditors had the right to elect whether they would take the 
money out of court or proceed with the petition. As they 
had elected to adopt the latter course, the receiving order 
had been rightly made. 

The facts in the Gentry case limit the decision to cases 
where the debt is tendered after a petition has been presented. 
The judgment of Bacon, C.J., in an earlier case (Ex parte 
Boss ; Re Whalley (1874), L.R. 18 Eq. 375) proceeds on the 
much wider basis that “ there is nothing in the policy of the 
law to render it incumbent upon a creditor, after an act of 
bankruptcy has been committed by the debtor, to receive 
payment of his debt.’’ In that case, a petition was presented 
by a creditor who alleged, at the hearing, that a larger sum 
was due than that mentioned in the petition. The debtor’s 
offer of the smaller sum made before the hearing was declined. 
The registrar adjourned the hearing and ordered that, on 
payment within one month of the smaller sum comprised in 
the petition and the costs, the petition should be dismissed. 
On appeal to the King’s Bench Division, Bacon, C.J., held, 
for the reason given above, that there was no ground for the 
making of such an order and that the proceedings must be 
remitted to the registrar and continued as if no such order 
had been made. 

It will be observed that Bacon, C.J., laid down that a 
creditor could not be compelled to receive payment of his 
debt, not merely after the presentation of a petition, but at 
any time after an act of bankruptcy had been committed by 
the debtor. The powers and rights of a debtor after the 
commission of an act of bankruptcy were considered in some 
detail by the Court of Appeal in Ponsford, Baker & Co. v. 
Union of London & Smith’s Bank [1906] 2 Ch. 444. The 
question there was whether the company could, within 
three months after committing an act of bankruptcy (viz., 
the execution of a deed of assignment), tender to their secured 
creditors, the bank, the amount of a loan and require the 
bank to give up the securities. In order to answer this 
question, Fl-tcher Moulton, L.J., who delivered the judgment 
of the court, first examined the doctrine of relation back of 
the title of a trustee in bankruptcy. He pointed out that 
this doctrine had existed under English statute law ever since 
13 Eliz., c. 7, but that its period had been limited by the 
statute then in force (s. 43 of the Bankruptcy Act, 1883, 
now s. 37 of the Bankruptcy Act, 1914) to a maximum of 
three months. He added that nothing is more firmly 
established in bankruptcy law than that a man who has 
committed an act of bankruptcy is not entitled to deal with 
his estate (sc., within those three months). “ Until 
commission of the act of bankruptcy he was, of course, the 
beneficial owner of whatever assets he possessed, but by the 
act of bankruptcy his title to be regarded as such beneficial 
owner is no longer absolute, but is contingent on no bankruptcy 
petition being presented within three months of the act of 
bankruptcy which leads to a receiving order being made . . 
Until this state of suspense has been removed either by a 
receiving order or by lapse of time, he has no right to deal 
with those assets that were in his hands and can give no title 
to them to any transferee with notice.” 

The foregoing cases show that, after the debtor has failed 
to comply with a bankruptcy notice and has thus committed 
an act of bankruptcy, the creditor is not obliged to accept 
a tender of the debt. Indeed, if he were to accept it and a 
receiving order were subsequently made on a petition 
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presented within three months of the act of bankruptcy, he 
would run the risk of having to repay the debt to the trustee 
in bankruptcy, for the creditor would not be protected by the 
provisions of s. 45 of the Bankruptcy Act, 1914, since those 
apply only when the creditor has no notice of an available act 
of bankruptcy. The creditor, being under no obligation to 
accept tender, is therefore at liberty to present a petition or, 
if he has already presented it, to continue the proceedings and 
press for a receiving order. In other words, the creditor’s 
refusal to accept the debt after the commission of the act of 
bankruptcy is not “ sufficient cause ’’’ within the meaning of 
s. 5 (3) of the Bankruptcy Act, 1914, to justify the court in 
dismissing the petition. 

The principle that a creditor is not obliged to accept 
tender after the commission of an act of bankruptcy should 
enable him to recover the costs of a bankruptcy notice in any 
case where the notice is not complied with during the time 
limited thereby. If, after the expiration of that period, the 
debtor tenders the amount claimed to the creditor, the latter 
may refuse to receive it unless the costs of the bankruptcy 
notice are provided for and, where a petition has been subse- 
quently presented, the costs of the petition also. If the 
debtor refuses to pay such costs, he runs the risk of having a 
receiving order made against him, whereupon, as already 
pointed out, the creditor would be entitled to all his costs 
including the costs of the bankruptcy notice. Bearing in 
mind the principle established by the cases just discussed, 
it is submitted that a debtor whose tender had been refused 
because he did not also offer costs could not, at the hearing 
of the petition, be heard to allege “‘ extortion ’’ of the kind 
which, in the equitable jurisdiction of the bankruptcy court, 
enables it to refuse a receiving order. The creditor, in the 
case supposed, would be seeking to obtain only the costs 
to which he would undoubtedly be entitled if a receiving 
order were made. He would not, as in Re A Debtor {1928} 
Ch. 199, be endeavouring to obtain a “ collateral advantage 
unconnected with the bankruptcy.’’ The costs which the 
petitioning creditor sought to obtain in that case were partly 
costs due from some person other than the debtor and partly 
the excess of solicitor and client costs over party and party 
costs due from the debtor in an independent action. It 
seems, from the many reported cases on the subject, that, to 
prove “ extortion ’’ in the sense in which the word is used in 
bankruptcy proceedings, it must be shown that such proceed- 
ings have been brought to obtain some secret advantage over 
other creditors, or to derive from the debtor some advantage 
to which the creditor could not be entitled, or to extract 
money from a person other than the debtor. It could not 
be said that the creditor, by refusing a tender after the 
commission of an act of bankruptcy unless costs already 
incurred are also offered, is obtaining an advantage to which 
he could not be entitled, for he is justified in his refusal to 
receive the debt by the decisions cited above, and the costs 
will follow automatically if a receiving order is made ; they 
are not, as in Re A Debtor (1928), a “ collateral advantage 
unconnected with the bankruptcy.” Nevertheless, it ca inot 
be denied that, even if the creditor is offered the debt togetiier 
with costs, he runs the risk of having to refund them to the 
trustee in bankruptcy, if another creditor obtains a receiving 
order founded on the first creditor's bankruptcy notice. 
However, the risk is probably slight, for it is unlikely that 
another creditor will know of the existence of the bankruptcy 
notice. 


COMPANY LAW AND PRACTICE 


“ PROFITS” FOR DIVIDENDS—II 


WE saw last week that where by the articles of association 
shareholders are entitled to a dividend out of “ the profits 
of the company,” this phrase is, prima facie, to be interpreted 
as referring not to the profits arising from the carrying on 
of the company’s business, i.e., the credit balance in each 
year’s profit and loss account, but to the profits made 
available for dividend, i.e., the net profits after making any 





deductions which under the articles the directors can properly 
make before recommending a dividend. This prima facie 
meaning of “ profits’’ in a dividend article was recognised 
by Romer, J., in Re Buenos Ayres Great Southern Railway 
Co. [1947] 1 All E.R. 729, but the decision turned primarily 
on the particular provisions of the company’s articles, which 
I did not refer to last week. 

2 
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In this case the company was originally formed with a share 
capital consisting of ordinary shares only. The articles 
contained provisions for carrying profits to reserve, and it 
was quite clear from the articles that the dividends on the 
ordinary shares were payable only out of the net profits, in 
the sense that the power to carry profits to reserve overrode 
the rights of the shareholders to dividend ; in other words, 
though the articles did not use the phrase, the dividends on 
the ordinary shares were under the original articles payable, 
and payable only, out of “ profits available for dividend ”’ in 
the sense referred to above. This being the position, the 
capital was increased by the creation of preference shares, 
the rights attaching to which were the subject of a special 
resolution which provided, inter alia, that the preference 
shareholders should be entitled to receive “‘ out of the profits 
of the corhpany for each year’’ a fixed non-cumulative 
dividend of 5 per cent. “‘ in preference to and before payment 
of dividends on the ordinary shares of the company.” The 
resolution, after defining the rights of the preference share- 
holders in regard to voting and otherwise, concluded with a 
provision that, except as thereby provided, the regulations of 
the company applicable to ordinary shares should apply to 
the preference shares. 

In these circumstances the question subsequently arose 
whether there was a power to carry profits to reserve in priority 
to the preference shareholders’ right to dividend. For the 
preference shareholders it was said that the resolution gave 
them a right to dividend “ out of the profits of the company,”’ 
i.c., out of the credit balance on profit and loss, and not a 
limited right to receive payment out of the profits made 
available for dividend. Approaching the matter in the first 
place as depending on the narrow question of the construction 
of the resolution, Romer, J., referred to the words appearing 
in the resolution immediately after the phrase ‘‘ profits of the 
company,” viz., “in preference to and before payment of 
dividends on the ordinary shares of the company.” This 
phrase, he said, indicated the conception of competition 
against a common fund, i.e., the fund which was available for 
the payment of dividends on both classes of shares. This 
was a fund which up to that time was available for payment 
of ordinary dividend to which the ordinary shareholders alone 
could look, and what the new resolution was saying was that 
that fund was to be first utilised for payment of preferential 
dividend. As we have seen, the fund for payment of ordinary 
dividend was, under the regulations of the company, the 
profits in the more limited sense of “ the profits available for 
dividend’; the terms of the resolution indicated that the 
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same fund was to be looked to for payment of the preferenc: 
dividends, and accordingly “ profits of the company ”’ in thi 
resolution must be construed in the same more limited sense. 

As regards this part of the decision, it was in effect a casi 
of the context requiring the more restricted meaning to be 
given to “the profits of the company.’”” A rather similar 
context produced a similar result in Stewart v. Sashalite, Ltd. 

1936) 2 All E.R. 1481. That was a case of an agreement 
whereby the company agreed to pay to the plaintiff “ out of 
its first profits and in priority to all dividends ”’ a specified 
sum. The plaintiff contended that this entitled him to have 
the credit balance on profit or loss applied in paying th 
sum ; the company, that he was only so entitled in respect of 
the profits which would have gone in dividends, and that 
accordingly it was in order for the company to make proper 
deductions, e.g., for reserve, before applying its profits in 
paying the plaintiff the agreed sum. It was held that the 
construction for which the company contended was the 
correct one and that the words “ the first profits in priority 
to all dividends’ meant the profits available for dividends ; 
for those words, read together, clearly indicated a fund not 
of general profits, but of profits out of which dividends would 
otherwise be payable. 

In the Buenos Ayres case, after considering the meaning of 
the phrase “‘ the profits of the company ”’ in its particular 
context, the learned judge proceeded to consider its prima 
facie meaning in a dividend article ; this part of the case | 
discussed in last week’s article. A further point taken by the 
preference shareholders in their contention that they were 
entitled to their non-cumulative dividend out of the genera! 
profits before any application of those profits to reserve 
was this: that by the articles one of the purposes to which 
the reserve fund could be put was equalisation of dividends, 
and such an application of profits would benefit only th 
ordinary shareholders. Accordingly the article providing for 
a reserve fund could not apply in relation to the preference 
shares. 
reserve fund was applicable to other purposes which were 
beneficial to the company as a whole, including the preferenc: 
shareholders, and adopted the reasoning of Farwell, J., in 
Bond v. Barrow Haematite Steel Co. [1906] 1 Ch. 353, when 
he said (at p. 362): ‘‘ It was urged that art. 97 providing for 
the reserve fund cannot apply to preference shares, becaus¢ 
one of its objects is to equalise dividends ; but I cannot se« 
that the mention of one object which is not applicable is any 
reason for excluding those objects which are applicable, and 
which are really for the benefit of all the shareholders.” 


A CONVEYANCER’S DIARY 


POWERS OF 
In a recent case (Re Power |1947} W.N. 211; 91 Sov. J. 409), 
Jenkins, J., held that an investment clause in a will, which 
empowered a trustee to invest all moneys requiring to be 
invested “in any manner in which he may in his absolute 
discretion think fit in all respects as if he were the sole 
beneficial owner of such moneys including the purchase of 
freehold property in England and Wales,” did not authorise 
the purchase of a dwelling-house for the occupation of the 
testator’s widow, who was entitled to a life interest in the 
moneys covered by the investment clause. This decision, 
with all respect, seems to me to be very inconvenient. The 
current trend is to confer on trustees the widest possible 
powers consistent with the primary object of the trust, and 
an investment clause in this or a similar common form is 
the only real safeguard against the impact of economic 
changes that no wise testator nowadays makes any pretence 
to foresee, and which are all too likely to upset the provision 
he intends for his dependants. Many wills and settlements 
may have to be reconsidered if the present decision stands, 
and it thus becomes a matter of importance as well as of 
interest to analyse the reasons on which the decision is based. 
‘rom the short reports of the case available at the time of 
writing these appear to be as follows. 


INVESTMENT 

In the first place the learned judge held that the investment 
clause, with the omission of the last ten words thereof, was 
wide enough to authorise the purchase of freehold property 
as an investment—Re Wragg [1919] 2 Ch. 58. On this view 
the last ten words of the clause must be considered as having 
been inserted ex abundanti cautela, and the word “ including "’ 
should not be considered as a word of enlargement, so as to 
authorise the purchase of freehold property otherwise than as 
an investment. The issue was thus narrowed down to the 
meaning to be given to the word “ invest,’’ and for this purpose 
the learned judge relied upon certain statements of 
P.O. Lawrence, J., in Re Wragg, supra. In that case it was 
held (so far as is material to the case under review) that a 
power to invest at the trustees’ absolute discretion in or upon 
such stocks, funds, shares, securities or other investments ot 
whatsoever nature and wheresoever authorised the purchas* 
of real property as an investment, and the question whethet 
the word “invest” or “investment ’’ comprehended a 
transaction from which an immediate return in money ot 
its equivalent could not be expected was, therefore, not 
before the court. In the course of his judgment, 
P.O. Lawrence, J., drew attention to the distinction which 
exists between the value of real property purchased subject 


The learned judge pointed out, however, that the 
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to an existing lease, and its value if put up for sale with vacant 
possession, in which case it would realise a larger price as it 
would attract not only investors but also prospective 
purchasers. The former transaction he held to be included 
in the definition of the word “ invest ’’ which he had previously 
stated in the following terms :— 

“Without attempting to give an exhaustive definition 
of the word ‘ invest’ . . . I think that the verb ‘to invest’ 
when used in an investment clause may safely be said 
to include as one of its meanings ‘ to apply money in the 
purchase of some property from which interest or profit 
is expected and which property is purchased in order to be 
held for the sake of the income which it will yield . . .’” 
Jenkins, J., appears to have felt that this concluded 

the matter before him. But it is noteworthy that 
P.O. Lawrence, J., in the earlier case expressly disclaimed 
any exhaustive definition of ‘ invest,”’ and in my submission, 
having regard to this qualification and to the restricted scope 
of the decision in Re Wragg, supra, Jenkins, J., was in error 
in regarding the larger question, viz., the true construction of 
the word “‘ invest ’’ in a wide investment clause, as one which 
was not open to him. A further decision on the construction 
of the word in such a context would, therefore, be most 
valuable. 

In that context, is there any reason why the word should 
not now be extended to cover such a transaction as the 
purchase of a house for the occupation of a person entitled to 
a life interest in the moneys out of which the purchase price 
would be defrayed ? The purchase of a house for occupation 
is often described as an investment in the terminology used 
by building societies and there is little doubt in my mind that 
the man in the street ordinarily uses the word in the same 
sense. If a word acquires a meaning in law different from its 
common signification, the grossest injustice is too often the 
result ; if a text is required for that statement, vide the cases 
decided under the tortuous doctrine recently exploded in 
Perrin v. Morgan [1943] A.C. 399. Is such a result really 
necessary in the case of the word “invest ’’? In Re Rayner 
1904] 1 Ch. 176, the Court of Appeal had to consider the 
meaning of the word “ securities.”” It was urged that the 
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meaning should be limited to its strict significance of money 
secured on property. The court rejected this argument and 
held that in the context of a business man’s will the word 
could properly be construed to include stocks and _ shares. 
In his judgment, Vaughan Williams, L.J., said :— 

“T wish to add . . . that, in my judgment, the meaning 
of a word is relative to the circumstances and occasion 
and date on which the word is used, and if a judge is entitled 
to take into consideration at all the fact that at the date of 
the will ‘ securities ’ is largely used in a sense other than a 
pledge for the advance of money, or in the particular 
sense of ‘investments in property transferable by the 
assignment of indicia such as certificates,’ it is the duty of 
the judge to inform his mind, not only by reference to 
dictionaries of good reputation, but also by evidence of 
the meaning ordinarily given to such a word amongst those 
who deal in such property.” 

And the judgments of all the members of the court show that 
where the context is strong enough a word will be construed 
in its ‘‘ popular ” rather than in its “ legal ’’ meaning without 
any evidence being led to show that it is commonly so used. 
There is no more valuable and practical decision in the 
books than that of Bennett, J., in Lock v. Abercester, Ltd. 
[1939] Ch. 861, where his lordship held that a right of way 
for (horse-drawn) carriages permitted the passage of horseless 
carriages and mechanically propelled vehicles generally : 
“The law must keep pace with the times” (at p. 864). 

In my submission the word “invest” in the context of a 
wide investment clause should be construed on principles 
similar to those adopted in Re Rayner, supra. Such an 
interpretation would be in consonance with the principles of 
Perrin v. Morgan, supra, and more in the spirit of the times 
than the unduly restricted sense in which it was accepted 
(in my submission, wrongly) by the learned judge in the case 
under review. 

As a footnote to these remarks it is interesting to speculate 
what would have happened in this case if the matter had 
been brought before the court not on a construction summons, 
but on an application under s. 57 of the Trustee Act, 1925. 


LANDLORD AND TENANT NOTEBOOK 


LIABILITY FOR DRY ROT 


THE Report of the Committee on the Regent’s Park Terraces, 
published earlier this year as a White Paper (Cmd. 7094), 
contained much material for thought on the part of those 
concerned with dilapidations. The evidence and findings 
showed not only that a large number of buildings constituting 
those terraces was affected by dry rot, and not only that the 
trouble was difficult to deal with, but also that there were 
different ways of dealing with it—short-term and long-term 
policies—which might be called palliatives and remedies 
respectively. ‘“‘ The impression left on my mind is that 
nearly every house is suffering from dry rot in greater or less 
extent, some extremely badly and some as yet comparatively 
little, but that spores must be presumed to have alighted 
on most of the timbers and the houses are therefore susceptible 
to an outbreak as soon as conditions of damp and temperature 
become suitable ”’ said one witness. “‘ It is of the first import- 
ance to observe that the steps taken by the Ministry of Works 
a requisitioning authority] regarding dry rot (namely, cutting 
out infected timber and replacing with new, painted with 
Cuprinol, and treating brickwork in the area with a blow- 
lamp), while very likely quite adequate for their expected 
tenure, do not remove the likelihood of further serious 
outbreaks at some more remote date ”’ reports the Committee ; 
and the term of the aforesaid expected tenure was a term of 
seven years. 

Dry rot is a defect of which little was heard before the 
1939-45 war, when bomb damage plus non-occupation 
led to its appearance and spread in a number of areas. 
Questions may well arise both as to the incidence and as to 
the extent of liability for dry rot under a covenant to repair, 
and some of them may not be easy to answer. 


The existence of dry rot at the time of letting will not, of 
course, give rise to any novel problem as regards the imposition 
of the liability. ‘‘ Fraud apart, there is no law against letting 
a tumbledown house,” said Erle, C.J., in’ Robbins v. Jones 
(1863), 15 C.B. (N.s.) 221 ; but he who enters into a covenant 
to keep in repair what is out of repair undertakes to put 
into repair (Payne v. Haine (1847), 16 M. & W. 541: a 
tenant is expected to satisfy himself about the condition of 
premises before he takes them). The law on this point can 
quickly be ascertained by reading, not the judgments, but 
the judicial interjections of Coleridge, C.J., and Lindley, J., 
in Manchester Bonded Warehouse Co. v. Carr (1880), 5 C.P.D. 
507, at p. 509. 

It is, however, possible that a tenant covenantor who 
finds himself called upon to remedy dry rot will seek to plead 
“inherent defect,’’ contending that such work is outside the 
scope of his obligation to repair. But the authorities on this 
point, when closely examined, do not bear him out. The 
leading case, perhaps, is Lister v. Lane and Nesham {1893} 
2 Q.B. 212 (C.A.). “If a tenant takes a house which is of 
such a kind that by its own inherent nature it will,in course 
of time, fall into a particular condition, the effects of that 
result are not within the tenant’s covenant to repair,” said 
Lord Esher, M.R. If this sounds encouraging, the facts of 
the case and the next sentence in the judgment should be 
considered. For some of the property concerned was river- 
side buildings erected some 200 years earlier, on muddy and 
shifting soil, and recently condemned as a dangerous structure 
because walls bulged. And the learned Master of the Rolls 
went on to say: ‘‘ However large the words of a covenant 
may be, a covenant to repair a house is not a covenant to 








456 THE SOLICITORS’ 


give a different thing from that which the tenant took .. . 
He has to repair that thing which he took . . . the result of 
the nature and condition of the house itself, the result of 
time upon that state of things, is not a breach of the covenant 
to repair.””. The importance of the two factors, “ nature and 
the condition of the house itself ’’ was subsequently brought 
out by Lurcott v. Wakely and Wheeler {1911} 1 K.B. 905 (C.A.), 
when a dangerous structure notice affecting old premises 
originally soundly constructed produced a different result, 
and the following passage from the judgment of Cozens- 
Hardy, M.R., is in point: “So, if a tenant under a repairing 
lease finds that a floor has become so rotten that it cannot 
be patched up can it be said that the tenant is exempt 
from the liability of replacing the floor, and repairing it in 
the only way in which it can be repaired in order to make the 
house habitable, merely because the state of the floor is due 
to time and the elements ? ”’ 

As dry rot, while enemy action may frequently have 
facilitated its inception and progress, is immediately due to 
weather conditions and lack of ventilation, the defence of 
inherent defect is not open to the covenantor. 

3ut when one comes to measure liability in a case of 
dry rot one is likely to experience some difficulty. I will 
assume that the day is past when hair-splitting distinctions 
could be drawn by reference to the wordings of different 
covenants according as they imposed liability for proper, 
sufficient, habitable, good, tenantable, substantial, etc., 
repair. We may take it that the test, in practically every 
case, will be that of Proudfoot v. Hart (1890), 25 Q.B.D. 42 
(C.A.): such repair as, having regard to the age, character 
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and locality of the house, would make it reasonably fit for the 
occupation of a reasonably-minded tenant of the class who 
would be likely to take it (see 91 SoL. J. 126). “ Likely to 
take it’’—but for how long a term? That, I believe, 
is a point which no court has yet been called upon to 
consider. 

And its importance in the case of dry rot damage can be 
seen from a perusal of the Report referred to in my opening 
paragraph, when it will be noticed that witnesses again and 
again distinguished between long-term policy and short-term 
policy ; the observations made by Dr. Oscar Faber on the 
subject of ‘‘ Residual Risks ”’ (pp. 40, 41) are particularly in 
point. For it appears that palliative treatment may well 
make a house “ fit for the occupation of a reasonably-minded 
tenant of the class who would be likely to take it ”’ if he were 
contemplating a short lease ; but that more drastic and far 
more expensive measures must be taken if total eradication 
is to be guaranteed. 

While I am not willing to predict what would or will happen, 
I think that (a) an attempt will be made by covenanting 
tenants to protect themselves by contending that, in general, 
shorter leases are now granted than was customary when most 
leading cases were decided, but that the answer will be that, 
subject to the Landlord and Tenant Act, 1927, s. 18, the new 
tenant is visualised as at the commencement of the old lease 
(Anstruther-Gough-Calthorpe v. McOscar (1924) 1 K.B. 716 
(C.A.)) ; and that (6) courts will be influenced by the proposition 
that, fundamentally, the object of a tenant’s repairing 
covenant is to preserve the rent-earning capacity of the 
property. 


TO-DAY AND YESTERDAY 


August 18..-On 18th August, 1846, Lord George Bentinck 
charged Lord Lyndhurst with having been a party to a 
‘nefarious job.”’ He alleged that Sir Henry Roper, Chief Justice 
of Bombay, having been superseded on the eve of the Peel 
Ministry going out of office, Mr. David Pollock, one of the Chief 
Commissioners in London for the Relief of Insolvent Debtors, 
had replaced him, the appointment having been “ pressed upon 
him by the Lord Chancellor ’’ (Lyndhurst). It was suggested 
that this was done to make a place for Mr. Phillips, the 
Commissioner of the Bankruptcy Court of Liverpool, in order 
that his office might be filled by Mr. Perry, one of the Lord 
Chancellor’s secretaries, and that, as the Indian appointment 
rested with Lord Ripon, President of the Board of Control, his 
consent to the business had been obtained by giving a nominee 
of his the living of Norton. It all seems very complicated and 
far-fetched, and Mr. Disraeli, speaking immediately after Lord 
George, told the Commons that “ no one intimately acquainted 
with that noble and learned lord could suppose him influenced 
by selfish purposes.’’ Lyndhurst fully vindicated himself. 

August 19.—On 19th August, 1661, Pepys noted : “ I am sent 
for to the Privy Seal and there I found a thing of my Lord 
Chancellor's to be sealed this afternoon, and so I am forced to 
go to Worcester House,’’ the house of the Earls of Worcester in 
the Strand which Clarendon rented while his own in Piccadilly 
was being built. The “ thing ’’ was doubtless one of those large 
grants which he procured from the King, as he said, “ without 
noise or scandal.”’ 

August 20..—-On 20th August, 1820, the future Lord Campbell 
wrote of Queen Caroline’s trial: “I. went down to 
Westminster, found the counsel for His Majesty the King and 
Her Majesty the Queen in the coffee-house and chatted with 
them for half an hour when Her Majesty was announced. I ran 
out and was close to her when she alighted and entered the House 
of Lords . I had long entertained no doubt of her guilt and 
I apprehend that it will be clearly established. They say, 
however, that the clause dissolving the marriage will not pass. 
The Tories and High Church people object to this... But 
degradation without divorce, I think, will leave the King in a 
worse situation than before the matter was stirred.” 

August 21.—On 21st August, 1859, Campbell, now Lord 
Chancellor, wrote: ‘‘ I have opened the commission moved by 
Lyndhurst for inquiring into the manner of taking evidence in 
equity suits. Find I have got into a scrape by following 
Lyndhurst’s advice in not including Brougham and St. Leonards 
as commissioners, but have tried to pacify them and have offered 
now to add their names. Cranworth attended and comported 


himself very amiably. The commission will give me a good deal 
of trouble.” 

August 22.—In his account of the Carlisle Assizes in 1778 
Boswell noted: ‘On August 22 I went into the court on the 
Crown’s side held by Judge Willes and heard the first of the 
Justices of the Peace of the County called over, each of whom 
that was present put a shilling into a little bag held out by the 
crier, who said to each ‘ Vous ave The judge asked all of 
them to dine with him Judge Willes read a charge to the 
jury, neat but commonplace, blaming neither ministers not 
generals for our bad success in America, but the profligacy of the 
nation.” 

August 23.—Edward Long was born at Roselyon St. Blazey, 
Cornwall, on 23rd August, 1734. He was admitted to Gray’s Inn 
in 1753 and subsequently was called to the Bar ex gratia, though 
he had not completed his terms, having gone out to Jamaica 
where his brother-in-law was Lieutenant-Governor. Soon he 
became Judge of the Vice-Admiralty Court in the island and, 
though ill-health forced him to return home in 1769, he kept his 
judgeship till about 1797. Till his death in 1813 he lived in 
studious retirement in Sussex. He gained some reputation as 
an author, his chief work being a history of Jamaica. 


August 24.—-Thomas Muir was born at Glasgow on 24th August, 
1765. He was admitted to the Faculty of Advocates in 1787 
His prospects were good, but he threw himself chiefly into the 
cause of social and political reform. He appeared gratuitously 
for those he thought oppressed. He worked with the Society of 
the Friends of the People. His activities caused him to be 
charged with sedition, but while the case was pending he went 
to France where he enjoyed the “ friendship of an amiable and 
distinguished circle ’’ among the intellectuals who were making 
the French Revolution. He was struck off the roll of advocates 
and on his return tried and sentenced to fourteen years’ trans- 
portation in 1793. He was rescued from Sydney by the 
Americans in 1796. After many adventures he reached France, 
where he died in 1798 of wounds received in an engagement with 
two English ships 
Fact 1s FUNNIEST 

Professional humorists often complain that facts are constantl) 
catching up with them or even going one better. Before 1907 the 
repeated attempts to legalise marriage with a deceased wife’s sister 
was a long-standing Parliamentary joke. Could the Victorian 
imagination ever have foreseen the possibility of the question : 
could a man marry the divorced wife of his own son? Recently 
the judge in the Preston Divorce Court said he did not think hecould. 
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One would have to go back to the days of the Tudors to find that 
sort of problem cropping up. ‘‘ Weddings, beheadings and love ’ 
were not the monopoly of Henry VIII. His sister Margaret had 
a colourful matrimonial record worthy of her kinship with him, 
while his brother-in-law Charles Brandon, Duke of Suffolk, has 
been described as having had five wives, of whom the first was 
his aunt and the last his daughter-in-law. (The latter lady was 
in fact betrothed to his son.) Returning to the Victorian 
imagination, it seemed a fantasy and far enough fetched when 
Gilbert and Sullivan introduced a bride and a chorus of brides- 
maids into the court of justice in “ Trial by Jury.”’ 
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Judge (to Jury): 
‘How say you, is she not designed for capture ? ’ 
Foreman (after consulting with Jury) : 

‘“ We've but one word, my lord, and that is Rapture.” 
Yet here at Bristol, the other day, was a bride, compicte with 
head-dress and spray of roses and three attendant bridesmaids, 
hurrying to the magistrates’ court, on an application by her former 
husband, to be told by the clerk : ‘* You are now in a position to 
be maintained by two husbands if you wish.’’ No, fiction dare 
not try to beat real life. 


WHAT IS A SOLICITOR’S PRACTICE WORTH ?—I 


(CONTRIBUTED) 


A VENDOR ordinarily has a different idea as to what an article, 
a service and even a professional practice is worth from the 
valuation figure in the mind of a prospective buyer. But while 
this disparity may be readily resolved in the case of physical 
assets by the ordinary processes of valuation, the principles on 
which goodwill may be assessed are, perhaps, less widely under- 
stood. Premises or leases, furniture and fittings and other 
tangible equipment, debtors’ balances and even current cases are 
comparatively easy to appraise with reasonable accuracy. Why 
is goodwill more difficult ? The answer to that natural question 
is because it varies so. There is no standard goodwill. It is, 
or can be, elusive. Only after carefully studying its every aspect 
can the expert compute a reliable figure. 

Goodwill is the income-earning power of a business by reason 
of its name, its reputation, its situation or its monopoly, and, 
indeed, a vast number of factors great and small. A valuation 
assumes that the old clients will continue to resort to the old 
firm. That assumption is the goodwill and the value of it is the 
capitalised sum required to buy the right to receive what may, 
for want of a better term, be called ‘‘ super-profit,’”’ from the 
established connection. The ‘ super-profit’’ is the amount in 
excess of what could ordinarily be earned (i) by the principals 
in the exercise of their personal skill and services as employees, 
and (ii) by their capital, if invested in safe securities. 

Thus, in a one-man practice, there must, before valuing 
the goodwill, Ye deducted from the normal net profits of a working 
period a sum equivalent to the salary which the solicitor could 
obtain elsewhere as an employee, having regard to his ability, 
skill and reputation in the profession, and the notional dividend 
which could be obtained by the investment of his capital in 
gilt-edged securities. If a practice does not earn and has no 
known prospect of earning more than a salary and interest on 
capital for the owner, it has no goodwill. 

Though some prefer to adopt gross fees as a basis in calculating 
the goodwill valuation, the present writer prefers to use the net 
profit figure. The former is more liable to variations because 
out of the same total income one person may incur more 
expenditure than another. 

Ordinarily, the ‘‘ super-profits ’’ will be taken on a period of the 
last five years and as an average of those years. The figure will 
then be multiplied by the appropriate number of years’ purchase 
(varying from one to five) according to the circumstances of the 
practice. Where purchase of a share in a well-established practice 
is contemplated because of increasing business, and all existing 
partners intend to remain in the practice, ‘‘ super-profits,’’ 
multiplied by, say, four, five or even six, according to the factors 
and prospects, may be about right. A shorter period should 
be taken if the practice has not been long in existence, and other 
variations may have to be made where there have been excep- 
tional circumstances in the past. Owing to the incidence of the 
war, it generally happens that adjustments have to be made, 
and this seems likely to be the case for a number of years to come. 

The capital value of goodwill is rightly thought by some to be 
higher in times when the rate of dividend on safe investments is 
low, and this fact is reflected in the valuation through the 
deduction of the assumed interest earnable on capital. There 
does not, however, seem to be any justification for increasing 
the multiplying factor in these circumstances, in view of the 
greater income of the practice (which is, however, offset in some 
degree by the deduction of notional earnings in an employee 
capacity). High taxation may cause some to think that the 
goodwill is less valuable because, with a lower net income left 
to the practitioner, it takes him longer to ‘‘ get his money back.”’ 
That is surely an erroneous hypothesis. There should not be an 
attempt to get back, out of annual earnings, the purchase price 
of goodwill—the capital paid for the practice. If the new owner 
or partner maintains it at as high a level as that at which it stood 


when he acquired it, the capital value remains intact, and should 
be readily saleable. 

It is sometimes necessary to value a part only of a practice, 
A professional man may find he has more work to do than he can 
cope with satisfactorily, and yet not enough to justify taking 
in a partner or enlarging his staff. Or, again, he may desire to 
pass over a section of his work to a friend, to assist the latter 
to set up a practice. In these circumstances it becomes necessary 
to set a value upon those parts of the practice whose transference 
is contemplated, and the all-important question whether the 
clients concerned are agreeable to a change of principal has to 
be considered. Owing to the many doubtful features of such 
transfers, it is unlikely that they are worth more than one year’s 
purchase of the gross fees, or two or three years’ purchase, at the 
outside, of the ‘‘ super-profits.’” In many instances they would 
be worth only a nominal sum. 

The following are some of the factors which have to be con- 
sidered in determining the number of years’ purchase of ‘“ super- 
profits ’’ to be paid for the goodwill. 

(1) The practice of a solicitor is largely a personal affair of the 
principal. There are exceptions to this rule, mainly where the 
firm is of long standing and has a well-known name, possibly 
quite different from that of any of its existing partners. The 
man who is capable and well connected, both socially and in 
business, is generally able to build up a good practice. He can 
pass on the firm’s name to a successor. He cannot, however, 
transmit the personal qualities which created the connection 
upon which the “ super-profits’’ were built. None of these 
valuable attributes can be passed on to a successor or a partner 
and so, unless the owner of such a practice intends to remain in 
the firm, the value of such goodwill as can be disposed of is but 
little. Then there are clever men in failing health, which con- 
dition is causing a falling away of clients. They have not much 
to sell by way of goodwill. 

The most vital of basic factors is the extent to which it can 
reasonably be believed that the clientele will continue to ask the 
solicitor to act for them and to recommend others to go to him. 
The latter is important in any professional practice because one 
cannot advertise for clients. A solicitor may not solicit custom. 

It should not be forgotten, however, that indirectly, advertising 
(perhaps only acknowledged under some other description), does 
take place. It may be in several forms which, in practice (if not 
in theory) cannot be attacked. For instance, there is the fact 
that directorships and secretaryships, even if they earn uneconomic 
fees, and association with bodies and societies (especially in the 
capacity of honorary solicitor, etc.) do have the effect of bringing 
the practitioner’s name and ability before those who may want 
services of the type which he can render. The writing of books 
and articles published boldly under the author’s name and 
designation, the delivering of lectures in similar dress, the member- 
ship of public bodies, and even lending one’s name to this, that, 
and the other, quite honourable institution, enterprise or scheme 
may, and often do, tend to attract business which the less-known 
man may not get. How will activity in any of these ways 
affect the future of the practice in which the income has, in the 
past, formed a part of the profits? A purchaser should make 
any necessary adjustments before he concludes his proposed deal. 

Many practitioners are also business men who devote some 
of their time to the duties of secretaryship (generally of the smaller 
kind) and to sitting as members of boards of directors ; but it is 
obvious that if an appreciable proportion of the profits of a practice 
offered for sale comes from such a source of income the intending 
successor should be careful to adjust the figures for his purpose 
by eliminating therefrom what will not come his way, especially 
in the case of directors’ fees, since these are more likely to remain 
with the retiring individual than to pass to his successor. Under 
this heading one might aptly include fees from adviserships of 
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various kinds which accrue to the individual more as personal 
income than to his business practice. 

In addition to these considerations affecting primarily the 
personal qualities of the practitioner, there are a number of 
relatively minor factors of which account must be taken, 
namely— 

(2) The local conditions of the district in which the practice is 
situated. Due weight must obviously be given to the situation 
of the practice. Tastes, even in regard to the geographical 
district in which one likes to work, differ. The city or large 
town practice appeals to one, a suburban, residential area is 
preferred by another, while a third has a partiality for the country 
practice. It may be that the last-named is the least remunerative 
so far as incoming fees are concerned. But after taking into 
account the saving in travelling expenses, the ability to take lunch 
and dinner at home, and the fewer and less costly calls on one’s 
purse, coupled with the fact that savings of one’s pocket are not 
taxable, the margin of true net gain from a city or town practice 
over a country or residential area practice is not so great as it 
may at first seem to be. This factor may help to make the 
country practice as desirable as the city practice from the financial, 
as well as the esthetic, angle, and may be in some measure 


COUNTY COURT LETTER 


Tithe Redemption Annuity 
In Tithe Redemption Commission v. Joliffe, at Bournemouth 
County Court, the claim was for £2 6s. 11d. as tithe redemption 
annuity. The defendant’s case was that, when he bought the 
land, the tithe was already extinguished. Since he had bought 
the land, the local authority had purchased some of it for road 
improvement, and the defendant was being asked to pay tithe 
on something he no longer possessed. His Honour Judge 
Armstrong observed that the defendant should ask the plaintiffs 
for a fresh apportionment. An order was made for payment in 
fourteen days. 
Damages for Assault 


In Crowson v. Fisher, at Peterborough County Court, the claim 
was for {50 as damages for assault. The plaintiff's case was that 
he and his wife and the defendant’s wife had left Helpston Village 
Hall together, when the defendant appeared and used insulting 
language. He was ignored, and thereupon he seized the plaintiff 
by the collar, threw him to the ground, and kicked him in the 
face. The plaintiff sustained a fractured nasal bone, and lost 
four false teeth. His expenses were £16 2s., and he lost two weeks’ 
wages. The defendant’s case was that, while he was in conflict 
with the plaintiff, the wife of the plaintiff was hitting the defendant 
on the head. The defendant and his wife had since become 
reconciled. His Honour Judge Lawson Campbell gave judgment 
for the plaintiff for £25 and costs. 


Quiet Enjoyment 


In Jackson and Evans v. Ashley’s Cafe, Lid., at Aberystwyth 
County Court, the claim was for {128 7s. as damages for trespass 
and breach of covenant for quiet enjoyment. The plaintiffs 
were spinsters, and their case was that in 1939 they took a tenancy 
of the first floor, ground floor and basement of No. 31 Marine 
Terrace. The lessor was a Miss Davies and the rent was 30s. a 
week. In 1946 the defendants purchased No. 30 Marine Terrace, 
and also No. 31, subject to the plaintiffs’ tenancy of the two 
floors and basement. On the 29th November workmen altered 
the landing by making an opening for a communicating door 
between Nos. 30 and 31. This was part of a scheme for improving 
the café, but the plaintiffs contended that they were entitled to 
exclusive possession of the landing and staircase. They therefore 
claimed an injunction to restrain further alterations, especially 
as the work was done so as to cause them maximum discomfort— 
in order to compel them to comply with a notice to quit. The 
defendants denied the latter allegation, and contended that the 
lessor had remained responsible for the stairs and landings of 
No. 31, owing to the possibility of letting the top floor. The 
latter was now used as bedrooms for hotel residents, and the 
door on the landing was intended to save them a journey into the 
street. His Honour Judge Temple Morris, K.C., held that the 
alcove, in which the new door had been made, was not in the 
exclusive possession of the plaintiffs. The cleaning and painting 
of the stairs and landings had always been done by the owner 
of the building. Had the plaintiffs succeeded, their claim 
would have been reduced to £25. Judgment was given for the 
defendants, with costs. 
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reflected in the valuation by judiciously determining the multiplier 
to be applied to the ‘‘ super-profits.”’ 

(3) Whether or not local conditions are improving in a way 
calculated to increase the demand for the particular practice. 
Or, are the moves retrograde ones from the same angle ? 

(4) Are the premises owned or on a long lease ? 
be important. 

(5) Is there any or much recently set-up competition and/or 
are other existing practices in the district improving so far as is 
known ? 

(6) Is the type of practice one that is generally waning or 
becoming in greater demand? This applies more particularly 
to specialist practices. 

(7) Have the profits over the past five (or more) years in 
normal times been stationary, declining or rising? In regard 
to previous years, including those in the war period, due allowance 
should be made for the abnormal conditions, which may have 
caused the earnings to be unusually good or bad. 

With these general considerations in mind, it is intended in 
the next article to summarise the principles on which goodwill 
may be appraised in relation to partnerships, one-man practices 
and specialist practices respectively. 


This may 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88 90, Chancery Lane, W.C.2, and contain the name and address of the subscriber 
anda ped 


Legacies for the Benefit of the Poor of a Parish—WHETHER OR 
NOT CHARITABLE—SPECIFIC LEGACY—ADEMPTION 

Q. A by his will appointed his wife and the Reverend B, 
Rector of Blackacre, to be the executors thereof, and, after 
providing for several pecuniary legacies, including one in favour 
of ‘‘ my said executor the said Reverend B,”’ he further gave and 
bequeathed “‘ Unto my said executor the Reverend B the sum of 
£100 to use at his own discretion (without being liable to account) 
for the maintenance and benefit of the deserving poor of Blackacre 
and the sum of £100 to provide annually Christmas dinners or 
hampers for ten or more deserving poor of Blackacre my executor 
to spend the said sum with the accruing interest (if invested) 
at the rate of approximately ; £10 each Christmas for the ten years 
next following my death.’’ At the date of death of A, the 
Reverend B was no longer Rector of Blackacre, but he has 
indicated his willingness to distribute or arrange to distribute the 
sum bequeathed in accordance with the terms of the will. In the 
circumstances indicated, should the executors make payment of 
the two respective sums of £100 each ? Further, in his said will 
A also bequeathed the following specific legacy: ‘‘ To my son, 
C, my 5 per cent. cum. pref. shares in Z Ltd.’”’ Before the date of 
the will these shares were written down to 14s. each and each 
share was exchanged for one 7 per cent. ‘‘ B”’ pref. share of 10s. 
and one ordinary share of 4s., but the deceased never returned 
his certificate to the company to be exchanged for the new issue 
of shares. The executors were not aware of the position until 
probate was registered with the company. Is the legacy valid ? 

A. We think both legacies should be paid : both are charitable 
as being for the benefit of the poor of a particular parish. The 
former gift is distinguishable from such cases as Re Jackson, 
Midland Bank Executor and Trustee Co. v. Archbishop of Wales 
[1930] 2 Ch. 389, in that the fund cannot possibly be used 
for non-charitable purposes. We do not think the legacy is 
adeemed. The subject-matter was in existence substantially 
the same, though in a different shape, at the instant of the 


testator’s death. 
REVIEW 


Kime’s International Law Directory for 1947. Edited and 
compiled by Puirip W. T. Kime. 1947. London: 
Butterworth and Co. (Publishers), Ltd. ; Kime’s International 
Law Directory, Ltd. 15s. net. 

This is the first edition of Kime’s to be published since 1941, 
and it has been revised and brought up to date as far as the 
progress of the Peace Treaties allows. The volume includes in 
its contents a list of solicitors in Great Britain, together with a 
selected list of legal practitioners in most of the principal towns 
throughout the civilised world, a legal telegraphic code, a list of 
telegraphic addresses and an appendix containing information 
on the enforcement of foreign judgments and many other matters. 
Every practitioner whose work involves communication with 
lawyers overseas will wish to have this useful directory at hiselbow. 
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NOTES OF CASES 
COURT OF APPEAL 


Lancaster v. London Passenger Transport Board 
Tucker, Somervell and Evershed, L.JJ. 1st July, 1947 
Negligence — Common employment — Transport undertaking — 
Employee repairing overhead power lines—Injury through 

negligent driving of trolley-bus—Action against company. 


Appeal from a decision of Henn Collins, J. (90 Sox. J. 614; 


62 T.L.R. 718). 


The plaintiff was employed by the defendant board as a 
linesman. While he was on a tower wagon engaged in repairing 
the overhead line on which power wires for driving the board’s 
electric trolley-buses were carried, one of the trolley-buses, 
through the negligence of its driver, collided with the raised 
platform of the tower wagon and the plaintiff received serious 
injuries. The plaintiff and the negligent driver were employed 
by different departments of the board and belonged to different 
trade unions. Henn Collins, J., held that the two men were in 
common employment and dismissed the action. The plaintiff 
appealed. 

TuckER, L. J.,said that applying the principle enunciated by Lord 
Simon in Graham v. Glasgow Corporation (1947), 63 T.L.R. 42, at 
p. 44, he had come to the conclusion that the board had established 
the defence of common employment. There was, in Lord Simon’s 
words, a “‘ special risk ’’ attached to the work which the plaintift 
was doing. The risk to him of carelessness by the driver of a 
trolley-bus could not be regarded as merely fortuitous. The case, 
moreover, fell within Lord Simon’s test in that the relation 
between the two employees was such that the plaintiff’s safety 
depended in a special degree on the care and skill of trolley-bus 
drivers passing along that route. Vans and pantechnicons were 
also passing along that road, and so constructed that they might 
be a danger to the plaintiff on his platform; but that did not 
mean that the risk to which the plaintiff was exposed from 
trolley-buses was what had been called an ordinary traffic risk. 
The case was distinguishable from Metcalfe v. London Passenger 
lvansport Board (1939), 55 T.L.R. 700, and the appeal would be 
dismissed. 

SOMERVELL and EVERSHED, L.JJ., gave concurring judgments. 

Leave was given to appeal to the House of Lords. 

CounsEL: Vick, K.C., and Aarvold; Pauli, *K.C., and 
Armstrong- Jones. 

Soticitors : William Gorringe & Co. ; A. H. Grainger 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law 


KING’S BENCH DIVISION 


Thomson and Another 7. Beckenham Rating Authority 
Lord Goddard, C.J., Atkinson and Lewis, JJ. 
2nd July, 1947 
Rating—General vate—When due—Distress Warrant issued before 
expiry of period of rate—Validity. 

Case stated by Kent Justices. 

At a court of summary jurisdiction sitting at Bromley, Kent, 
a complaint was preferred by the respondent rating authority 
against the appellant ratepayers, alleging that they were duly 
rated and assessed by a general rate made on the 23rd September, 
1946, for the half year ending on the 31st March, 1947, in the 
sum of £16 15s. 5d. and had refused to pay any part of it. The 
rate was duly made and published. On the 10th October, 1946, 
a demand for payment was made. Payment was not made. 
On the 11th February, 1947, the ratepayers were summoned 
before justices to show cause why they had not paid. 

It was contended for the ratepayers, inter alia, that a general 
tate did not become payable on the date on which it had been 
made and published, and that a distress warrant should not be 
issued for non-payment of a rate until the end of the period for 
which it was made. It was contended for the rating authority, 
inter alia, that a general rate was due and payable when it had 
been made and published. The justices were of the opinion 
that, when a general rate had been made and published, it was 
due and payable forthwith, and that, as the ratepayers had 
tefused to pay the amount of the rate for seven days after it had 
been demanded, a warrant of distress should be issued to recover 
it. The ratepayers appealed. 

Lorp GopDARD, C.]J., said that a rate was made and allowed by 
justices and thereupon, as he thought had been always understood 
to be the law, became due. Authority for that proposition, 
which he (his lordship) would have thought was known to every 
ratepayer in the country, was R. v. Price (1880), 5 Q.B.D. 300, 
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where Cockburn, C.J. said that the rate itself was the order to 
pay. His lordship referred to ss. 1 and 2 of the Poor Relief 
Act, 1601, which he said was the foundation of the law of rating, 
Tracy v. Talbot (1704), 6 Mod. Rep. 214; 2 Salk. 532, and Bott’s 
Poor Law (vol. 1, p. 250), and said that the point was put beyond 
all doubt so far as that court was concerned by Davis v. Burrell 
(1851), 10 C.B. 821: see per Jervis, C.J., at p. 825, where he laid 
down in the clearest possible terms that a rate was due and 
payable at the moment when it was made. That had been the 
general understanding of every ratepayer and every local 
authority in the country for two hundred years. If the rate 
was due and payable when made, it followed that, if the ratepayer 
did not pay, a distress warrant could be applied for. The justices 
were entitled to issue the warrant when they did. If there was 
any doubt that a rate was payable as soon as it was made, that 
doubt had better be removed at once. Naturally, local 
authorities only applied for distress warrants in respect of 
recalcitrant ratepayers who refused to pay. They could do so 
before or after the period of the rate had expired, as shown by 
Gill v. Mellor (1924| 1 K.B. 97; 68 Sor. J. 119. The appeal 
failed. 

ATKINSON, J., gave judgment agreeing. 

Lewis, J., agreed. 

CouNSEL: Borders; Squibb. 

Soticitors : G. W. R. Thomson ; the Town Clerk, Beckenham. 

Reported by R. C. CaLsurn, Esq., Barrister-at-Law.) 


Bridge v. Campbell 
Lord Goddard, C.J., Macnaghten and Lynskey, JJ. 
10th July, 1947 
Criminal law—Loitering—Offence in motor van—‘ Suspected 

person ’’—Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 4. 

Case stated by Dartford Justices. 

An information was preferred against the appellant, alleging 
that on the 3rd February, 1947, he unlawfully loitered in a public 
street at Erith, with intent to commit a felony, contrary to s. 4 
of the Vagrancy Act, 1824. He had been convicted of an offence 
five years previously. On the day in question, he was in a 
motor van of which he was the owner. He kept driving in the 
same direction behind a carrier’s motor van. Whenever the 
carrier’s van stopped, the appellant’s van also stopped. That 
happened on a number of occasions and was noticed by the 
driver, and witnessed by police officers. As soon as the appellant 
discovered that the police were watching him, he tried to escape. 
His explanation of his movements was not borne out by any 
evidence. The justices convicted him and sentenced him to 
three months’ imprisonment. He now appealed. 

Lorp Gopparp, C.J., said that it was contended for the 
appellant, first, that it was impossible to loiter in a motor car. 
He (his lordship) would have thought it a self-evident proposition 
that a man could loiter in a motor car, for motor cars were now 
commonly used by thieves, and had much facilitated their 
activities. Reliance was placed on a case in the Court of Judiciary 
in which Lord Hunter seemed to have had some doubt whether, 
for the purpose of the Street Betting Act, it was possible to 
loiter except on foot. The Lord Justice Clerk thought it possible, 
and Lord Anderson did not say it was impossible, but thought 
the word “' loiter ’’ most appropriately applied to pedestrians ; 
but all that this case decided was that, where the whole evidence 
was that a man drove down a street and turned a corner, and, 
as he was turning the corner, was handed betting slips, there 
was no evidence that he was loitering. It could be seen that 
he was not loitering, for a man did not loiter in the street if he 
merely slowed up for a moment and received something from a 
person. Here, however, there was abundant evidence on 
which the justices could find that the appellant was loitering. 
As to whether he came within the words “ suspected person ”’ 
within the meaning of s. 4 of the Act of 1824, in Rawlings v. Smith 
(1938) 1 K.B. 675; 81 Sox. J. 1024, that court had approved the 
decision of a magistrate not to regard a man as a suspected 
person merely because he had had a conviction some years before 
If the only evidence here, although the appellant was loitering, 
had been that he had had a conviction five years before, he (his 
lordship) would have found it difficult to hold that he was a 
suspected person, into which category he must fall before he 
could be convicted under s. 4 of the Vagrancy Act; but the 
facts in Rawlings v. Smith, supra, and Hartley v. Ellinor (1917), 
86 L.J.K.B. 938, which had not been over-ruled by Ledwith v. 
Roberts [1937] 1 K.B. 232; 80 Sor. J. 912, showed clearly that 
on this evidence the justices could find that the appellant was a 
suspected person. Where justices disbelieved the evidence of a 
man and found that he had no legitimate business in a certain 
neighbourhood but was shadowing a carrier’s van, why should 
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he have been so acting except for the purpose of committing 
a felony ? The appeal failed. 
MACNAGHTEN and Lynskey, JJ., agreed. 


CouNsEL: G. L. Hardy; Christmas Humphreys (Vernon 
Gattie with him). 
Soricitors : Marris & Shepherd; The Solicitor, Metropolitan 


Police. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


CORRESPONDENCE 


(The views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL] 
Inheritance (Family Provision) Act 

Sir,—Our attention has been drawn, somewhat late, to a 
‘“‘Conveyancer’s Diary’ in your issues of 28th Juneand 5th July, 
on the subject of the Inheritance (Family Provision) Act, 1938, 
in which reference is made to the rate of interest at which 
“maintenance is to be calculated. 

We have recently acted for the executors in an estate in which 
the widow was excluded from benefit under the testator’s will. 

In our view, her claim to maintenance was well founded, 
and, had proceedings been brought, we had little doubt that 
she would have been granted maintenance at the maximum 
scale allowed by the Act. In fact the claim was compromised 
by a lump sum payment equal to the cost of an annuity on her 
life based on a half-share of the annual income from the net 
estate calculated at 2} per cent. 

Both ourselves and the solicitors acting for the widow con- 
sidered that 2} per cent. accurately represented a fair return 
under current conditions. 

Whitley Bay. G. C 
Our contributor writes :— 

With Consols at 82 the rate of interest on Government securities 
is now above 3 per cent., so that a 2$ per cent. rate for use under 
the Act must by now be out of date. Even when Consols 
were nearer par, | never heard of a case where the court did the 
calculations at under 3 per cent. At the date of Re Catmull 
1943] Ch. 262, Uthwatt, J., took 3} per cent. as the basis, that 
being substantially above the then ruling rate on Government 
securities, and 3} per cent. was the rate in Re Westby [1946 
W.N. 141, when Government securities were at their peak 
The court thus seems to use a rate which is ? pe: cenl., or there- 
abouts, above the Government rate. The result is that the 
question at present is whether the correct figure is 34 per cent 
or 4 per cent. Two months ago, the choice lay between 3 pe 
cent. and 33 per cent. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 


MARTIN. 


No. 1704. Administration of Justice (Emergency Provisions) 
(Northern Ireland) Act (End of Emergency) Order 
in Council. August &. 

No. 1675. National Insurance (Modification of Local Govern- 
ment Superannuation Schemes) Amendment 
Regulations. August 4. 

No. 1697. National Insurance (Modification of Local Govern- 
ment Superannuation Schemes) (Scotland) Regu- 
lations. August 5. 

No. 1691. Post-War Credit (Income Tax) Regulations. 
August 5. 

No. 1680. Safeguarding of Industries (I’xemption) (No. 4) 
Order. August 8. 

No. 1686. Sale of Food (Local Authorities and Public Air Raid 


Shelters) Revocation Order. August 5. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


OBITUARY 
Mr. F. A. CAMIDGE 
Mr. Frederick Adolphus Camidge, solicitor, of York, died 
recently, aged eighty-four. He was admitted in 1884 and 
a former president of the Yorkshire Law Society 


Was 


Mr. C. A. EMANUEL 
Mr. Charles Ansell Emanuel, solicitor, of Messrs. Charles 
Ansell Emanuel and Emanuel, of Southampton, died on 


Ist August, aged eighty. He was admitted in 1891 
Mr. P. DONNELLY 
The death has taken place at Newry, County Armagh, of 
Mr. Patrick Donnelly, solicitor, who practised in Newry for 
forty years, and represented South Armagh in the British 
Parliament from 1918 till 1923. 
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NOTES AND NEWS 


Honours and Appointments 

Che India Office has announced that Sir HARILAL JEKISONDAs 
IXANIA is to be Chief Justice of India in the place of Sir WILLIA 
PATRICK SPENS, who has been appointed Chairman of the 
Arbitration Tribunal in India 

The India Office has announced that the King has appointed 
Mr. ABU SALEH MOHAMMED AKRAM to be Chief Justice and 
Mr. ERNEST CHARLES ORMOND to be a Judge of the new High 
Court in East Bengal, and Mr. Diwan Ram LAL to be Chief 
Justice and Mr. MEHR CHAND MAHAJAN, SARDAR BAHADUR 
SARDAR TEJA SINGH, Mr. AMAR NATH BHANDARI, Mr. ACHHRU 
Kam, and Mr. GopaL Das KuosLa to be Judges of the new High 
Court in East Punjab. 

Sir Satyip Faz ALI is to be a Judge of the Federal Court 
of India 

Mr. J. H. FisHER has been appointed Assistant Solicitor to 
St. Marylebone Borough Council. He was admitted in 1934. 

Notes 

rhe Magistrates’ Association will hold a week-end school for 
magistrates from 12th to 15th September, at Ashridge College, 
3erkhamsted, Herts 


August 23, 1947 





\ll post offices now have the forms for men over sixty-five 
and women over sixty to claim their post-war credits for 1944 
and 1945. There are about two million people who can claim 
their money. It will take some time to repay them all, but 
it ought to be finished by the end of this year. If they have not 
already claimed their credits for earlier years, 1941, 1942 and 1943, 
they can claim them on the same form 

There is about £70,000,000 to be repaid to the old people, and 
there will be enclosed with the repayment cheque a leaflet 
reminding them of the Chancellor of the Exchequer’s appeal to 
them to invest as much of it as they can in National Savings. 

Only men over sixty-five and women over sixty can claim their 
post-war credits. If any of them have not received their certifi- 
cates for 1944 and 1945, they need not wait for them. The claim 
form tells them what to do to get their money. 





The Lord Chancellor has constituted the tribunal under s. 24 
of the Coal Industry Nationalisation Act to deal with the interim 
protection against enforcement of liabilities of persons or 
companies owning interests that are transferred to the National 
Coal Board. The tribunal may direct that an applicant shall be 
entitled to protection in cases where the transferred interests 
formed a substantial part of his resources, and where steps have 
been taken for the enforcement of a liability. 

The members are—Chairmen’s panel: Mr. H. A. H. Christie, 
K.C. (Administrative Chairman), Mr. J. N. Gray, K.C., Mr. G. R. 
Upjohn, K.C Accountants’ Panel: Sir John Morison, Mr. H.G 


Ash, Mr. R. A. Witty; Commercial Panel: Brigadier M. J. 
Babington Smith, Mr. H. N. Hume, Mr. B. G. Catterns; 
Registrar: Mr. R. F. C. Roach (Room 772, Royal Courts of 


Justice, Strand, W.C.2). 

Forms of application in connection with proceedings of the 
tribunal may be obtained from the Ministry of Fuel and Power, 
Coal Industry Nationalisation Valuation Branch, 10 Ennismore 
Gardens, London, $.W.7, and, when completed, should be sent 
to the Secretary to the tribunal at that address. 


Wills and Bequests 

Mr. S. Andrew, solicitor, of Exeter, left £67,183, with net 
personalty 466,989. 

Mr. ©. R. M. Channer, solicitor, of Taunton, left £37,988. 

Mr. ID. G. Cooke, solicitor, of Bristol and Bath, left £25,826, 
with net personalty £17,544. He left £100 to Argyle Church, 
Bath, and the United Kingdom Band of Hope Union. 

Mr. A. Holt, solicitor, of Oxford, left £27,685, 
personalty 427,058. 


Mr. H. Young, solicitor, of Biddenham, left £20,055. 


with net 
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